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Concept of Will in Marz-ul-mout: A Comparative
Study of Islamic Jurisprudence and Contemporary Law

*Asma Nosheen
**Abdul Latif Nangraj
**Dr. Sabeen A]tqf

Abstract

In Islam a Will, known as "wasiyyah" or "wasiyat, " refers to a legal and
religiously sanctioned document that allows a Muslim to specify how their
wealth and assets should be distributed after their death. It is considered
a crucial aspect of a believer's faith and responsibilities, as outlined in
Islamic jurisprudence (Sharia).Death Illness (marz-ul-mout) plays an
important  role in matter of financial ~dispositions such as
transactions, will, wakf and gifts etc. The study focuses on the effect of will
during marz-ul-mout. Will during marz-ul-mout means will on the death
bed. It explores commandments related to this concept within both Figh
Islami and contemporary laws of Pakistan and investigate similarities and
differences between the two. Islamic Republic of Pakistan is an
independent sovereign country and it was founded with the aim to provide
an environment where the Muslims can live according to Islamic
Teachings. Through this research paper we will be able to to find out what

is the position of our laws and how does it compares with Islamic laws?

Keywords: Islam, religiously, legal, wasiyat, wasiyyah
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“ Decision in certain cases to be according to Muslim personal Law. In questions regarding
succession, special property of females, betrothal, marriage, divorce, dower guardianship,
minority, bastardy, family relations, wills, legacies, gifts or any religious usage or institution
including waqf (trust and trust property), the rule of decision shall be the Muslim Personal Law

(Shariat), in cases where the parties are Muslim.2 ”
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“Notwithstanding any custom or usage, In all questions regarding succession (whether testate or
intestate), special property of females, betrothal, marriage, divorce, dower, guardianship,
minority, bastardy, family relations, wills, legacies, gifts or any religious usage or institution
including wagqf (trust and trust property), the rule of decision, subject to the provisions of any
enactment for the time being in force, shall be the Muslim Personal Law (Shariat), in cases where

the parties are Muslim.30”
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“Will means the legal declaration of the intention of a testator with respect to his property which

he desires to be carried into effect after his death.31”
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“The words “a will” denote any testamentary document.32”
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“Every person of sound mind not being a minor may dispose of his property by will. 33”
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“The law recognizes this point of Shariah as it has been held in the cases cited below that a will to
an heir beyond one third of the property is not valid except with the consent of all other heirs.34”

Sems Lol talin St Se et/ f2 S ENL en puie)
(-Agu.?;uu/ﬂﬁdﬂl}u&t‘/}(l}&M}d;}gja,;!glgél{/".,{l

34



QU2 LIS B et AT 2 26 Me (e eif S
#2023

JJ‘M,« waw- L)”JU’LL}%J}L}/MLJC’_ V“J e bl JL}L/I
e b i
“A Muslim cannot by Will despose of more than 1/3rd of the surplus of his estate after payment

of funeral expensis and debts.Bequest in excess of the legal third cannot take effect, unless the
heirs consent thereto after the death of the testator.35”
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“A will is liable to be revoked or altered by the maker of it at any time when he is competent to

dispose of his property by will.36”
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“No person can make a will while he is in such a state of mind, whether arising from intoxication

or from illness or from any other cause that he does not know what he is doing.*””
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“Nothing is an offence which is done by a person who, at the time of doing it, by reason of
unsoundness of mind, is incapable of knowing the nature of the act, or that he is doing what is
either wrong or contrary to law.38”
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“A will or any part of a will, the making of which has been caused by fraud or coercion, or by

such importunity as takes away the free agency of the testator, is void.39”
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“A, being in so feeble a state of health as to be unable to resist importunity, is pressed by B to

make a will of a certain purport and does so merely to purchase peace and in submission to B.

The will is invalid.40”
e Pl S A KJ%u;g’o,f9uﬁyu/,/§uJJAﬁ,g
M/}!:Lt:&'f}ugiLM;"J[}VQJ/‘LWU!fjg)&}{J;J!LJ/JBLf?
et IS et E L0 B Ll S S e S
Z
c;dz‘ﬁc,;cfrﬁlﬁwﬁutdww Setbnpdr o ol Kgfﬂ}/("’u)»
Kufnﬁd’,,ujufufﬁﬂéf’dw{!éw)uﬁf/&b/,’d&u/,@_gug
5 L I it

36



/:()-JUI. Juf’;d'zu;ldﬂ/lﬁ:/r‘;’.(:a:.‘uﬂ.:«:)lgf/ 2 w64 Z:J’lﬁ?)yﬁdlyl
#2023

(References) &1, s s

180:caﬁo}m/mu:’ugﬁj‘&f@,wug,w1

—Ubes e P 201562003 Jiles 1440: 0:,«1.0‘413113‘”:;’1}/@} A1
08: 708 L s St 2o 8 o ose &1 3

109: P 06: g i 5o el skz 4

_tdems ﬁ‘ﬁugﬂjl)‘;2003:Jnutﬁl:440:u‘:10:,«19:4,&112‘3‘»%/@} AP
180 : 02 o #1580

51: el Mo et poten

2o P _91:000013: 25U «358: P02 b cbarthe et o g ot ©
90:f06: e g 41530 eslle Sz

5 P 3120520132581« 359: £ 020 e bathe oty bain 1O
S4: Pl A oty 1!

21221 I Lo AP T I o 2S5 1

S4: Pl e poteye 1

4209: 2 st HFE @ s B
~109:f06: % g sdi$slicsle S k2 13

S4: Pl i porege 10

320:7:06:48, AU st T

286720 dif s 2kt S Dol o Hesthasl ettt estlogy 18

55: el b oty 10

e B 12020130 251 3550 02 chs el ot o s it 2O
st S 5290261 0517 3G S oS

359: P 02: deechstle o1t 2

37



A0Ug ALl B s e AL 2 26 Me (e eif S
#2023

51.52: Fecf At sty 2

st N S I 22T 0517 s 3G S eSS
576:F05: L MHLME L2 20 f S 2 S 4o
SN S 20 f 1 E S Mo

52: 7 of e porey 7

A Jo 3 2261 P 057 s 3FEE S e § I3

** The Khyber Pakhtunkhwa Muslim Personal Law (Shariat) Application Act,1935, Section 2
3 The West Pakistan Muslim Personal Law (Shariat) Act, 1962, Section 02
31 The Succession Act, 1925, Section:02 (h)

32 The Pakistan Penal Code, 1860, Section:31

33 The Succession Act, 1925, Section:59

31989 CLC 2028

35 Ibid

3¢ The Succession Act, 1925, Section:62

%7 The Succession Act, 1925, Section:59(04)

3% The Pakistan Penal Code, 1860, Section:85

3 The Succession Act, 1925, Section:61

*0 The Succession Act, 1925, Section:61(Illustration:05)

Allama Jalaluddin Suyuti, Tafseer Jalalain, Surah Al-Baqarah, Ayat: 180

As-Siyawasi, Kamaluddin Muhammad bin Abdul Wahid, Fath Al-Qadeer, Jild: 10, Satha: 440,
Isha'at Awwal: 2003, Dar Al-Kutub Al-Ilmiyyah, Beirut, Lebanon

Az-Zuhaili, Wahbah bin Mustafa, Al-Figh Al-Islami wa Adillatuhu, Jild: 08, Safha: 08

Jama'at min Ulama, Fatawa Al-Hindiya, Jild: 06, Safha: 109

As-Siyawasi, Kamaluddin Muhammad bin Abdul Wahid, Fath Al-Qadeer, Jild: 10, Satha: 440,
Isha'at Awwal: 2003, Dar Al-Kutub Al-Ilmiyyah, Beirut, Lebanon

Surah Al-Baqarah, Ayat: 180: 02

Syed Asghar Hussain, Mufeed Al-Waritheen, Safha: 51

38



QU2 LIS B et AT 2 26 Me (e eif S
#2023

Ahmad Yar Jang, Maulana Ahmadullah, Al-Mabsut, Jild: 02, Safha: 358, San-e-Isha'at: 2013H,
Maktaba Ash-Shabab Al-Ilmiyyah, Lucknow

Jama'at min Ulama, Fatawa Al-Hindiya, Jild: 06, Safha: 90

Ahmad Yar Jang, Maulana Ahmadullah, Al-Mabsut, Jild: 02, Safha: 359, San-e-Isha'at: 2013H,
Maktaba Ash-Shabab Al-Ilmiyyah, Lucknow

Syed Asghar Hussain, Mufeed Al-Waritheen, Safha: 54

At-Tirmidhi, Muhammad bin Isa, Al-Jami' As-Sahih Sunan At-Tirmidhi, Al-Wasaya, Ragam Al-
Hadith: 2122

Syed Asghar Hussain, Mufeed Al-Waritheen, Safha: 54

Qushayri, Abu Al-Hassan, Muslim bin Al-Hajjaj, Sahih Muslim, Bab Al-Wasaya, Ragam Al-
Hadith: 4209

Jama'at min Ulama, Fatawa Al-Hindiya, Jild: 06, Satha: 109

Syed Asghar Hussain, Mufeed Al-Waritheen, Safha: 54

An-Nasa'i, Ahmad bin Shu'aib, Sunan An-Nasa'i Al-Kubra, Jild: 06, Satha: 320

Abu Dawood, Suleiman bin Ash'ath, Sunan Abu Dawood, Al-Wasaya, Bab Ma Ja'a Fi Karahiya
Al-Idrar, Ragam Al-Hadith: 2867

Syed Asghar Hussain, Mufeed Al-Waritheen, Safha: 55

Ahmad Yar Jang, Maulana Ahmadullah, Al-Mabsut, Jild: 02, Satha: 355, San-e-Isha'at: 2013H,
Maktaba Ash-Shabab Al-Ilmiyyah, Lucknow

Thanwi, Maulana Ashraf Ali, Bahishti Zewar, Juz: 05, Satha: 226, Tauseef Publications, Urdu
Bazaar Lahore

Ahmad Yar Jang, Maulana Ahmadullah, Al-Mabsut, Jild: 02, Safha: 359

Syed Asghar Hussain, Mufeed Al-Waritheen, Satha: 51, 52

Thanwi, Maulana Ashraf Ali, Bahishti Zewar, Juz: 05, Satha: 227, Tauseef Publications, Urdu
Bazaar Lahore

Ibn Abidin Shami, Muhammad Ameen bin Umar, Radd Al-Mukhtar Ala Ad-Durr Al-Mukhtar,
Jild: 05, Satha: 576

Ibn Abidin Shami, Muhammad Ameen bin Umar, Radd Al-Mukhtar Ala Ad-Durr Al-Mukhtar
Syed Asghar Hussain, Mufeed Al-Waritheen, Safha: 52

Thanwi, Maulana Ashraf Ali, Bahishti Zewar, Juz: 05, Satha: 226, Tauseef Publications, Urdu
Bazaar Lahore

39



